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Rise Of The Machines — Predictive Coding Goes Mainstream 
 
 
Law360, New York (May 17, 2013, 6:04 PM ET) -- On May 6, 2013, it was reported that the U.S. 

Department of Justice’s Antitrust Division approved the request to use predictive coding to determine 

which documents should be turned over to the Justice Department to satisfy a document demand.[1] 

This approval completes predictive coding’s rise from obscure legal technology innovation to 

mainstream, “Big Law” procedure, and solidifies predictive coding as an acceptable method to contain 

spiraling legal costs. The use of predictive coding may potentially lead to a huge reduction in the money 

and time spent on discovery and could represent substantial savings on discovery costs. 

 

What is Predictive Coding? 

 

Predictive coding (also referred to as “computer-assisted review”), is the use of sophisticated algorithms 

to enable the computer to determine relevance, of documents based on the interaction with (i.e., 

training by) a human reviewer.[2] Typically, data from a client are uploaded onto a vendor’s servers and 

a representative sample is identified. Senior trial counsel on a matter then reviews this “seed set” for 

relevance or other characteristics (e.g., privilege or confidentiality). 

 

The “seed set” is then employed, using the vendor’s algorithm, to “train” the computer system to 

determine whether other documents are responsive. This process is then repeated. “When the system’s 

predictions and the reviewer’s coding sufficiently coincide, the system has learned enough to make 

confident predictions for the remaining documents.”[3] After multiple “trainings,” once the system 

reaches a certain confidence level, the system is ready to determine which documents are responsive 

and which are nonresponsive. 

 

Predictive coding is very similar to the technology employed by Amazon and similar websites. That 

technology is used to determine what consumers “like” and then to suggest new items for the 

consumer. In predictive coding, after the predictive coding reviewer marks certain documents 

responsive, the predictive coding computer then uses its algorithm to find similar documents and codes 

those documents as responsive.[4] 

 

 



 

Courts and commentary suggest that predictive coding is at least equal to, if not better than, other 

review options. See e.g., Moore, 287 F.R.D. at 191 (“Computer-assisted review appears to be better than 

the available alternatives, and thus should be used in appropriate cases.”); Maura R. Grossman and 

Gordon V. Cormack, Technology-Assisted Review in E-Discovery Can Be More Effective and More 

Efficient Than Exhaustive Manual Review, 27 RICH. J.L. & TECH. 1 (Spring 2011) (“Grossman & Cormack”) 

(“[T]he myth that exhaustive manual review is the most effective — and therefore the most defensible 

— approach to document review is strongly refuted. Technology-assisted review can (and does) yield 

more accurate results than exhaustive manual review, with much lower effort.”). 

 

The result is a potentially huge reduction in the money and time spent on document review. In their 

article, Grossman and Cormack concluded that technology-assisted reviews yielded a potential “fifty-

fold savings over exhaustive manual review.”[5] The New York Times reported that a major law firm 

used predictive coding software to review over 500,000 documents in two days, with the law firm’s 

attorneys reviewing the potentially responsive documents in one additional day, allowing the law firm to 

meet a court-imposed deadline to review and produce documents in one week.[6] 

 

Reaction of the Courts 

 

To date, every court that has examined predictive coding has approved of its use. See, e.g., In re Biomet 

M2a Magnum Hip Implant Products Liability Litigation, 3:12-MD-2391 (N.D. Ind. Apr. 18, 2013) (denying 

motion to require producing party to modify how it employed predictive coding because any benefits 

were outweighed by potential costs); Moore, supra; Global Aerospace Inc. v. Landow Aviation, No. CL 

61040 (Va. Cir. Ct. Apr. 23, 2012) (approving defendant’s request to use predictive coding); EORHB Inc. v. 

HOA Holdings LLC, No. 7409-VCL (Del. Ch. Oct. 15, 2012) (endorsing the use of predictive coding in the 

context of a non-expedited indemnification proceeding, ordering the parties to show cause if they did 

not want to use it, and finding these proceedings to be an “ideal” context for predictive coding because 

“these types of indemnification claims can generate a huge amount of documents.”). 

 

In Nat’l Day Laborer Org. Network v. U.S. Immigration & Customs Enforcement Agency, 877 F. Supp. 2d 

87, 108-09 (S.D.N.Y. 2012), Judge Shira Scheindlin summed up what type of searches were appropriate 

and expected with today’s technology. Judge Scheindlin explained: 

Simple keyword searching is often not enough: “Even in the simplest case requiring a search of on-line e-

mail, there is no guarantee that using keywords will always prove sufficient.” There is increasingly strong 

evidence that “[k]eyword search[ing] is not nearly as effective at identifying relevant information as 

many lawyers would like to believe.” As Judge Andrew Peck — one of this Court’s experts in e-discovery 

— recently put it: “In too many cases, however, the way lawyers choose keywords is the equivalent of 

the child’s game of ‘Go Fish’ ... keyword searches usually are not very effective.” [citing Moore] 

 

 

 

 

 



 

There are emerging best practices for dealing with these shortcomings and they are explained in detail 

elsewhere. There is a “need for careful thought, quality control, testing, and cooperation with opposing 

counsel in designing search terms or ‘keywords’ to be used to produce emails or other electronically 

stored information.” And beyond the use of keyword search, parties can (and frequently should) rely on 

latent semantic indexing, statistical probability models, and machine learning tools to find responsive 

documents. Through iterative learning, these methods (known as “computer-assisted” or “predictive” 

coding) allow humans to teach computers what documents are and are not responsive to a particular 

FOIA or discovery request and they can significantly increase the effectiveness and efficiency of 

searches. 

  

Id. (footnotes omitted; emphasis added). 

 

Accepted by the DOJ and the FTC 
 
With this backdrop, the Justice Department’s Antitrust Division acceptance of the use of predictive 
coding by companies from whom it had sought documents is potentially a game-changer and may 
herald the acceptance of predictive coding as the tool of choice for voluminous document reviews. 
 
The Wall Street Journal reported that, in connection with the Anheuser-Busch InBev NV — Grupo 
Modelo SAB proposed merger, the DOJ had sought strategic plans, marketing and pricing information, 
and other competitive data from Constellation Brands Inc., the company that was acquiring assets to be 
sold during the merger, as well as from Crown Imports LLC, a joint venture between Grupo Modelo and 
Constellation. The two companies reportedly would have had to examine more than a million 
documents to satisfy the DOJ’s request. Instead, with DOJ approval, they employed predictive coding to 
conduct the review. The Wall Street Journal reported that the two companies estimated that their 
predictive coding review cost 50 percent less than a traditional review would have cost. 
 
The Wall Street Journal also reported that the Federal Trade Commission has likewise allowed “the use 
of predictive coding on a case-by-case basis,” but that the FTC did not provide any additional 
information or details. 
 

Impact 
 
With courts and regulators accepting the use of predictive coding, in the same way that key word 
searching is now generally accepted, the use of predictive coding should become more commonplace 
and mainstream. The known advantages of using predictive coding (cost, speed and accuracy) far 
outweigh the potential drawbacks (questions concerning the accuracy of the production, uncertainty 
associated with the lack of a manual review). 
 
Given the heavy pressure being applied to law firms and in-house counsel to control discovery costs, and 
the demonstrated effectiveness of predictive coding, it appears predictive coding will continue to 
emerge from the obscure world of legal technology to the mainstream of legal practice. 
 
—By Michael J. Moscato and Myles K. Bartley, Curtis Mallet-Prevost Colt & Mosle LLP 
 
Michael Moscato is a partner and Myles Bartley a counsel in the litigation group of Curtis Mallet-Prevost 
Colt & Mosle LLP. 
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information purposes and is not intended to be and should not be taken as legal advice. 
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